1925 Lake Crest Drive
Bellingham, Washington 98229

Jean O. Melious
360-306-1997
jmelious@nossaman.com

January 23, 2014
VIA EMAIL
Whatcom County Council
311 Grand Avenue, Suite 105
Bellingham, Washington 98225
council@co.whatcom.wa.us
Re:

Council Agenda Item AB2014-040

Dear Whatcom County Council:
For all of the reasons set forth in our letter to the Planning Commission (Attachment 1), the
ordinance proposed by AB 2014-040 will not meet the County’s compliance obligation in Hirst v.
Whatcom County, WWGMHB Case No. 12-2-0013.
The studies and reports that we submitted with the Planning Commission letter1 provide the
County Council with a wealth of local scientific evidence relating to water quality and quantity in
Whatcom County. We urge any Council member who has not had the opportunity to read these
reports and articles to do so, and to discuss their implications with staff. In particular, we hope
that the Council is familiar with the WRIA 1 Groundwater Data Assessment (2013) and the
Lower Nooksack Water Budget (2012). To assess the steps needed to improve the County’s
water resources policies, Council members need to understand the work that has been done
and the evidence that is currently available.
The Council also needs to understand the work that has not been done, and the evidence that is
not available as a result. In 1999, the County adopted a Comprehensive Water Resource Plan.
Excerpts from that plan are attached to this letter (Attachment 2). The County:


Committed to developing a stormwater strategy and implementation plan, a
comprehensive groundwater plan and implementation strategy, and an effective
administrative structure for water resource management. A Water Resource Manager
position was proposed to implement effective water resource management.



Recognized that flood hazard management, stormwater management, Coordinated
Water System Plan implementation, land use and development regulations, and
groundwater data management were all necessary components of effective water
resource planning.



Recognized the need to determine how much water is present and available and existing
water rights.

1 These studies and reports are summarized in the Planning Commission letter (Attachment 1) and

incorporated by reference herein.
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Committed to devoting sufficient financial resources, including funding through the Flood
Control Zone District, to achieve these goals.

These are still worthy goals, and they are proof that the County does not need to delegate its
water resource planning responsibilities entirely to the Department of Ecology.
Addressing the Hirst case in particular, over the past few months, we have heard all of the
following:


"They're going after exempt wells." Not true. We have asked the County to plan for
water quality and quantity, and the Growth Management Hearings Board agreed that the
County has not done so. In any way that it sees fit, the County needs to determine
where water is available for additional growth, including exempt wells.
o

The County may choose to work with the Department of Ecology, it may come up
with this information itself, or the County may choose to impose all of the costs
and burdens on individual landowners. This is up to the County.



"The County has no authority over exempt wells -- it's the wrong forum." In fact, the
Washington State Supreme Court established the connection between planning and
water availability in the Kittitas County case. The logic is clear: because local
governments determine growth patterns, local governments also need to consider the
availability of water. .This cannot be a surprise to the County’s professional planning
staff. And Washington is not unique. Most western states are slowly, but inevitably,
understanding that growth cannot be disconnected from the availability of water.



"This case will affect everyone, even people who already have houses in Whatcom
County." In fact, the Growth Management Hearings Board’s decision did not in any way
address the rights of existing well users. Decisions of the Growth Management
Hearings Board are always prospective, not retroactive.



"Exempt wells don't use any water. It is all returned to groundwater." In fact, during the
summer months, when water demand is at its highest, 85% of water is NOT returned to
groundwater. This water is used for outdoor purposes – watering lawns and landscaping
– and is taken up by plants or lost to evapotranspiration. Please refer to the Lower
Nooksack Water Budget (2012) at 259.



"Landowners will have to prove a negative [or even a double negative]." It is not clear
what is meant by this assertion. Citing the Washington State Supreme Court’s decision
in Kittitas County, the Growth Management Hearings Board found that the County needs
to be able to find that water is legally available before it issues permits. It can do so by
working with Ecology, by compiling this information itself, by imposing the burden directly
on landowners, or some combination thereof.
o

Perhaps by “proving a negative,” it is meant that landowners will have to prove
that they will not be using water owned by others. This concept is the same as
having to prove that nobody else owns the land that you want to buy. If the
County and the Department of Ecology decide to help applicants to establish that
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they are not taking someone else’s water right, the burden will be greatly
reduced.
The reports that we submitted to the Planning Commission also address water quality. We are
also submitting two maps with this letter. The first shows the (very limited) boundaries in which
the NPDES Phase II stormwater requirements apply.2 The County’s claim that it protects rural
water quality through stormwater regulations is contradicted by this map, which shows that
stormwater protection does not address most of the rural area. The second map shows the
relationship between the NPDES Phase II stormwater limits and the polluted Sumas-Blaine
aquifer, again establishing that the County’s water quality protections do not extend to the rural
area.
The peer-reviewed journal Freshwater Biology recently published an examination of lowland
streams in Whatcom County. The study, “Impacts of land use at the catchment scale constrain
the habitat benefits of stream riparian buffers,”3 adds to the scientific evidence showing that
riparian buffers are not sufficient to restore stream conditions in catchment areas subject to
intensive land use. The County has argued in the past that it does not need to limit impervious
surfaces or reduce development in rural areas because it requires riparian buffers, which (it
claims) are sufficient to protect and restore stream conditions. The attached article provides
additional evidence that riparian buffers are not sufficient to address pollution from intensive
land uses.
The final exhibit is a transcript of a radio interview with Whatcom county Planning Commissioner
Gary Honcoop. In this interview, Mr. Honcoop is clearly identified as a County Planning
Commissioner, and listeners may interpret his remarks as advice from the County. Rather than
instructing citizens that they can game the state water rights system, we would urge the County
Council to take a leadership role in meeting its legal compliance obligation.
Thank you for considering our comments.
Very truly yours,

Jean O. Melious
of Nossaman LLP

2 This map is available at https://dc323c27-a-21ccbd59-ssites.googlegroups.com/a/whatcomcounty.org/whatcomcountynpdes/aboutnpdes/NPDESboundarySept2012.jpg?attachauth=ANoY7coI7s4jxna5JNJOkMd39U6nD7P8bA-aPbl8XBzuJiXv4XnG6iods_R5rLWp7JTh07mZDxoYqEM3IaCEXlRn060paDt6eaGBkwgJdKUOtXLhIP4r15BmaUyXFoyGzDXXrGh3MXml
_G1Bzg90G00ptRrEnEF6y2FFLHCnRSHibVND2PzBI74pXOQDmh_AAzC2jPMLGJmNwJDVX1oauukx4MMtg0X55LtmMiCmrZy1JKiuCfS-6GB0hHFMaQ4aP5gP-LThF7&attredirects=0 As noted in the
sourse, the boundaries will also include Birch Bay.
3 Wahl, C, Neils, A, and Hooper, D, Freshwater Biology, 58, 2310–2324 (2013).
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Attachment I
Planning Commission Letter, November 10, 2013
Whatcom County Planning Commission
c/o Whatcom County Planning and Development
Services
5280 Northwest Drive
Bellingham, WA 98226
Re:

“Rural Element Update Pertaining to Water Resources”

Dear Planning Commission:
Thank you for this opportunity to provide comments on proposed Comprehensive Plan
amendments, which the County believes are “needed to develop the record for future court
review” of Hirst v. Whatcom County, WWGMHB Case No. 12-2-0013. (See Attachments 1 and
2, e-mail regarding the purpose of the proposed amendments and description of the proposed
amendments on the Planning Commission website).
The County’s notices make it clear that these amendments are solely intended to ensure the
continuance of litigation and are unrelated to the County’s obligation to comply with the Growth
Management Hearings Board’s Final Decision and Order in Case No. 12-2-0013. Reflecting the
fact that the County’s only goal is to affect “future court review,” none of the materials provided
by the County even mentions the County’s obligation to comply with the Board’s Order. The
public is not advised that the County’s compliance obligation deadline was December 4, 2013.
The materials do not explain to the public or the Planning Commission that the County has an
obligation to protect water quality, water quantity, and fish and wildlife habitat through the Rural
Element. No explanation is provided of the many reasons that the Rural Element was found to
be out of compliance with the Growth Management Act, and no discussion of the potential
compliance measures described by the FDO is provided.
Because the County overtly has made no effort to comply with the Board’s Order, the proposed
Comprehensive Plan amendments include none of the measures that the Board identified on
page 43 of 51 of the FDO. The Rural Element still does not include the measures needed to
protect the rural character in the County’s Rural Area by ensuring that patterns of land use and
development are consistent with water resource protection.
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1. Proposed Comprehensive Plan Amendments Addressing “Adequacy of Water Supply”
The first proposed amendment incorporates by reference Whatcom County Code (“WCC”)
24.11.060, which states: “Prior to issuance of a building permit the applicant must provide
evidence of an adequate water supply to Whatcom County planning and development services
(PDS). . .” If the term “evidence of an adequate water supply” were defined in a way that meets
the requirements of the GMA, this would be a helpful amendment. Unfortunately, the next
proposed CP amendment incorporates by reference existing code sections that define
“adequacy of water supply” as requiring approval whenever “[t]he well site proposed by the
applicant does not fall within the boundaries of an area where DOE has determined by rule that
water for development does not exist.” This definition ignores the County’s GMA obligation to
determine whether an “adequate water supply” exists for the development.
In its argument before the Growth Management Hearings Board, the County has already offered
as evidence the fact that its regulations “ensure that well locations for subdivisions or new
construction do ‘not fall within the boundaries of an area where DOE has determined by rule
that water for development does not exist.’” (FDO at 18 of 51.) The Board rejected the
contention that this regulation meets the County’s GMA obligation, observing that “the Supreme
Court in Kittitas County held that local governments are required to ascertain that there will be
adequate potable water supply before building permits and subdivision applications may be
approved. . . . the Court held that in making a land use decision that requires a finding that
there is adequate water supply to support the proposed development, it is the local government
– and not Ecology—that is responsible to make the decision on water adequacy as part of its
land use decision, and in particular, with respect to exempt well.” FDO at 22-23 of 51. The
proposed amendments merely make the County’s losing argument part of the Comprehensive
Plan.
Please note that the County’s “Water Availability Notifications” (see attachment for “1 Home
Well,” “2 Home Well,” and “Group B Packet,” also available as links from
http://www.co.whatcom.wa.us/health/environmental/drinking_water/forms.jsp) do not require any
determination of the legal availability of water. The Group B packet states that a water right
permit is required for 7 homes or more, but does not require any determination that water is
legally available if the applicant is constructing 6 or fewer homes.
2.

Incorporation by Reference of WCC 20.80.735

The Board found that the County had a policy to “limit development to protect water resources”
in three lake areas, but “no measures exist to limit development to protect water resources in
the remaining portions of the County’s Rural Area.” FDO at p. 38 of 51. Proposed Policy 2DD1.C.12 does not address the Board’s concerns by adopting standards that limit development to
protect water resources in the remaining portions of the County’s Rural Area. Rather, it merely
references a regulation that includes provisions regarding the effects of clearing within specified
watersheds. Only in two watersheds – Lake Padden and Lake Samish –is a permit required for
clearing. Nowhere does the regulation limit development or even limit the amount of impervious
surface allowed, aside from requirements pertaining to Lake Padden and Lake Samish if there
is an existing tree canopy.
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3.

Evidence of Continuing Noncompliance

As noted above, the e-mails sent to County residents, as well as the County’s web site
description of the proposed Comprehensive Plan amendments, state that the sole purpose of
the amendments is “to develop the record for future court review of the County’s appeal of the
Growth Management Hearings Board's June 7, 2013 order in Case No. 12-2-0013.” See
Attachments 1 and 2.
Nowhere has the County apprised the Planning Commission or any member of the public that
the County is under a legal obligation to comply with the Board’s Order or that the proposed
amendments are intended to address compliance. Nor does the staff report state that the
amendments are in any way related to compliance. Nowhere in any Planning Commission
notices or materials is the compliance deadline (December 4, 2013) identified.
The County has, however, represented to the Growth Management Hearings Board that the
Planning Commission’s hearing is related to compliance. See Hirst v. Whatcom County,
WWGMHB Case No. 12-2-0013, Whatcom County’s Reply in Support of Motion (Dec. 3, 2013)
at 3 (“The County’s Motion is based on the fact that the County has been unable to take action
to achieve compliance, but anticipates taking such action in the immediate future. . . the County
anticipates that the Planning Commission will hold a public hearing on December 12, 2013, and
will forward a recommendation to the County Council.”) and Whatcom County’s Amended Reply
in Support of Motion (Dec. 10, 2013) at 2-3 (same statement)
Despite its failure to advise either the Planning Commission or the public that the proposed
amendments relate to compliance, it appears that the County may attempt to claim that it has
made a compliance effort. As explained above, however, the amendments do not meet the
County’s compliance obligation. The evidence accompanying this letter further establishes that
the County has not taken the actions needed to ensure that patterns of land use and
development are consistent with water resource protection.
The public was provided with only ten days to review the proposed amendments, and only 30
minutes have been allocated on December 12th to both the staff presentation and a scheduled
public hearing. This time period is not sufficient for the Planning Commission to make an
informed decision. To assist the Planning Commission’s review, brief excerpts from some of the
sources included with this letter are provided. We urge the Planning Commission to review
these resources in their entirety, however, in order to provide a sufficient background to
understand the status of water quality, water quantity, and the protection of fish and wildlife
habitat in Rural areas.
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3.1

Evidence relating to water quantity and availability in Whatcom County

Bandaragoda, C., J. Greenberg, M. Dumas and P. Gill, (eds). Lower Nooksack Water Budget,
Whatcom County, WA: WRIA 1 Joint Board (2102).
http://wria1project.whatcomcounty.org/uploads/PDF/Studies%20and%20Reports/Water%20Qua
ntity/LNWB/wria1_waterbudget_low_20121231.pdf
Groundwater withdrawals can affect streamflows within the Lower Nooksack Subbasin
even when those withdrawals occur outside the subbasin boundary. (p. 19)
Changes in land cover and land use have resulted in increased impervious surfaces and
increased drainage which contribute to decreased infiltration, increased surface runoff
and decreased baseflow. (p. 10.)
The baseflow in streams is supported by the gradual drainage of groundwater in shallow
aquifer systems. The rate of this drainage depends on the amount of water stored in
shallow aquifers (depth to water table) and the hydraulic properties of the aquifer,
specifically the lateral hydraulic conductivity, or its depth integral, transmissivity. The
amount of water stored depends on recharge, the vertical movement of water through
unsaturated soils from the surface into the shallow groundwater. The rate of recharge is
determined by the supply of water above. This is a function of whether surface water
input is retained in the soil zone where it is taken up by plant roots and becomes
evapotranspiration, or whether it infiltrates beyond the root zone and percolates to
aquifers. (p. 193.)
The rural population dependent on self-supplied water has grown 1.5% per year
between 1998 and 2005. (p. 252.)
[Table 7, column entitled Non-Municipal 2010 Population, shows that in the Lower
Nooksack drainages only, a population of 22,943 relies on exempt wells and small public
water systems.] Half the population (49.7%) is self-supplied or served by small public
water systems. (p. 253.)
Return flows from lawn and garden irrigation are estimated at about 15% (Oad et.al,
1996) [i.e., 85% does not return to the hydrologic system] and return flows from inside
use can be as much as 85%. (p. 259.)
Figure 8, Combined Lower Nooksack drainage estimated water use (non-agricultural)
shows substantially increased withdrawals, especially from groundwater, during the
summer months. (pp. 354-55.)
Bandaragoda, C., C. Lindsay, J. Greenberg, and M. Dumas, editors. WRIA 1 Groundwater
Data Assessment, Whatcom County PUD #1, Whatcom County, WA. WRIA 1 Joint Board
(2013).
From the review of compiled public water system information, it appears that 326 public
water systems do not have water rights. (p. 91.)
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Culhane, T; Gibbons, T.D. and Culhane, T, Wash. Dept. of Ecology, Whatcom County
Hydraulic Continuity Investigations – Parts 1 and 2; Critical Well/Stream Separation Distances
for Minimizing Stream Depletion (1993) and Basin Study of Johnson Creek (1994).
https://fortress.wa.gov/ecy/publications/publications/9401.pdf
Excerpt from Abstract of Part 1:
In order to minimize stream depletion, it would be very helpful to determine some critical
distance for separating wells from surface water bodies. . .there is no scientific basis for
making a water right decision based upon a single variable such as well/stream
separating distance.
Excerpt from Abstract of Part 2:
The 1993 stream flow data indicates that ground water flow in the basin’s aquifers and
flow in Johnson Creek are related. . .Therefore, pumping from the basin’s primary
aquifers will reduce Johnson Creek flows.
Northwest Indian Fisheries Comm’n, State of Our Watersheds Report (2012), Ch. 8 Lummi
Nation. http://files.nwifc.org/sow/08%20Lummi%20Nation.pdf
Since 1986, exempt wells in WRIA 1 have increased 270% from an estimated 3,294
wells to an estimated 12,195 wells. Approximately 77%, of that increase has been in
basins either seasonally closed or closed year-round to water withdrawal. From 1986 to
2009, flows in the Nooksack River failed to meet instream flow rule requirements 72% of
the time during the July-September flow period (Essington et al. 2012). (p. 80; Lummi
Nation Chapter p. 10.)
From 1986 to 2009, based on USGS stream gage flow measurements at Ferndale, WA,
the Nooksack River failed to meet State set minimum instream flows 72 percent of the
time during the July-September low flow period. While low flows have continued to
decline in the Nooksack River, much of historic wetland area in the lower mainstem
basins remains ditched or tile drained for agriculture, and the development of exempt
wells has continued to increase.
Personius, Mark, Whatcom County Long Range Planning Manager, How Does Water Figure
Into Land Use Planning? Conference presentation, “Water Supply: Searching for Certainty in
Uncertain Times,” May 2013.
http://whatcomwin.org/documents/WSS2013_Presentations/WSS_Personius-061613.pdf
See slides 3 and 4, Single Family Residential Permits 2000-2012, By Zone and By
Watershed, Outside UGAs
Washington Dept. of Ecology and Washington Dept. of Fish and Widlife, Washington Water
Acquisition Program: Finding Water to Restore Streams (March 20013),
https://fortress.wa.gov/ecy/publications/publications/0311005.pdf
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In many Washington watersheds, current water conditions are simply too poor to sustain
most life stages of fish. Water withdrawals, impoundments, and land use changes have
caused extremely low flows in more than a dozen river drainage systems. In November
1999, the Washington Statewide Strategy to Recover Salmon classified watersheds with
shortage of water for fish as critical basins. There are 16 critical basins out of the state’s
62 watersheds. The 16 critical basins (see list and map below [listing the Nooksack as
one of the “critical basins”]) are also referred to as “over-appropriated,” meaning more
water has been legally allocated than is naturally available.
In these 16 critical watersheds, the amount of remaining water cannot sustain healthy
fish populations. In some places, water can vanish completely. Inadequate stream flows
are particularly common in late summer and early fall when human consumption and
agricultural demands are at their highest — the same time fish need water for migration,
spawning or rearing. Low summer stream flows also raise water temperatures and
concentrate pollutants that can harm or even kill fish. (p. 3)
Inadequate streams flows have been identified as a limiting factor to salmonid
productivity in several lowland tributaries of the main stem, South Fork, and North Fork
of the Nooksack Watershed. Water is diverted primarily for agricultural purposes, but
conversion of these lands for residential and commercial land use is accelerating. More
than 30 streams and reaches have been closed to further water appropriations by rule.
In addition, independent drainages such as Chuckanut, Dakota, and California Creeks
have numerous surface water rights and have been closed to further appropriation. Most
of these streams also suffer from water quality and temperature problems associated
with poor riparian and floodplain conditions associated with agriculture and development.
Primary surface water users include power producers, commercial, industrial, and
municipal/ domestic users, with agricultural use identified as being ranked relatively low
overall. Groundwater is the primary source of water used for agriculture in this
watershed. Groundwater withdrawal from shallow aquifers during the later summer
months is thought to be a contributing factor to low flows. (p. 73.)
Whatcom County Planning and Development Services, Summary of Impediments and
Opportunities Related to Agricultural Planning in Whatcom County (Jan. 2009).
http://www.co.whatcom.wa.us/pds/plan/lr/projects/agprogram/pdf/2012-summaryimpediments.pdf
With the existing water allocations, plus the requirement to maintain minimum instream
flows, an additional 26,000 dwelling units (with wells – or needing water from water
districts) placed in unincorporated Whatcom County would be detrimental to agricultural
operations, the environment, and wildlife including salmon that require the minimum
stream flows to survive. (p. 5.)
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3.2

Evidence regarding effects of planning policies on fish and wildlife habitat,
water quality, and water quantity

Currence, N., Noosack Tribe. Salmonid Water Needs, Critical Times, ESA Species and Local
Abundances. Conference presentation, “Water Supply: Searching for Certainty in Uncertain
Times,” May 2013.
http://whatcomwin.org/documents/WSS2013_Presentations/WSS_Currence_061713.pdf
See especially slides 24-25 (Lifestage water needs for anadromous salmonids)
Puget Sound Partnership, The 2012/2013 Action Agenda for Puget Sound (Aug. 28, 2012).
http://www.psp.wa.gov/downloads/AA2011/083012_final/Action%20Agenda%20Book%202_Au
g%2029%202012.pdf
Puget Sound Partnership, The 2012/2013 Action Agenda for Puget Sound; Appendices (Aug.
28, 2012).
http://www.psp.wa.gov/downloads/AA2011/083012_final/Action%20Agenda%20Book%202_Au
g%2029%202012.pdf
Smith, C.J., Salmon and Steelhead Habitat; Limiting Factors in WRIA 1, the Nooksack Basin
(WRIA 1 Technical Advisory Group for Habitat Limiting Factors, July 2002).
http://www.pugetsoundnearshore.org/supporting_documents/WRIA_1_Limiting_Factors_Report.
pdf
Inadequate stream flows for salmonid habitat are a pervasive problem throughout WRIA
1, and can contribute to water quality problems. Many of the lowland streams and
tributaries flow through land converted to agricultural or urban use, which has resulted in
channelization, water withdrawals, a loss of wetlands, and altered land cover. More than
thirty drainages and mainstem reaches are closed to further water allocations in WRIA 1,
particularly targeting the South Fork Nooksack River and Hutchinson and Skookum
Creeks, the North Fork Nooksack River and its major tributaries, and the tributaries to
the Nooksack River downstream of the Forks. Land cover vegetation has been greatly
altered in all of the Nooksack watersheds downstream of the Forks, as well as in
watersheds draining to the lower North, South, and Middle Fork Nooksack Rivers. This
can impact both high and low flow conditions. (p. 15.)
The land cover vegetation has also been greatly altered, increasing the likelihood of
water flow impacts. Impervious surfaces are rated “poor” in the Terrell and Colony
Creeks, and are probably poor in Squalicum, Whatcom and Padden Creeks. Warm
water temperatures have been documented in Dakota, Squalicum, Whatcom, Padden,
and Chuckanut Creek watersheds, and have not been measured in California, Terrell,
Oyster, and Colony Creeks. Other toxins, such as pentachlorophenol, and mercury,
lead, zinc, and copper have been documented in Whatcom Creek with urban and
industrial storm water runoff, the suspected source. (pp. 15-16.)

Whatcom County Council
January 23, 2014
Page 11

Drayton Harbor is a shallow bay that nearly empties at low tide (Scott and McDowell
1994). Its exposure to the marine habitat is limited by Semiahmoo Spit and the pier and
marina owned by the City of Blaine. Drayton Harbor has been important for shellfish
production and Pacific herring spawning habitat, but high fecal coliform levels have
resulted in closures of shellfish harvest (Nelson et al 1991). Contamination is likely the
result of agriculture and failing septic systems along Dakota and California Creeks and
from urban run-off from the City of Blaine. (p. 42.)
Water quality problems are abundant throughout WRIA 1 (Figure 33). At least 33 water
bodies in the WRIA do not meet federal water quality standards (DOE 1995). . . . In the
lowlands, water quality impacts are more varied and numerous. Problems with ammonia,
phosphorous, dissolved oxygen, and fecal coliform levels are common, as well as
violations in pH and water temperatures. Agriculture, failing septic systems, and urban
storm water runoff are major causes . (p. 163.)
Address failing septic systems throughout the Nooksack Basin, including the known
problems in Silver, Tenmile, Fourmile, Deer, Bertrand, Duffner Ditch, Fishtrap and
associated ditches, and Kamm Creeks. (p. 277.)
USGS, Scientific Framework for a Comprehensive Assessment of Tribal Water Resources in
Western Washington, Open-File Report 2005–1390 (2005),
http://pubs.usgs.gov/of/2005/1390/pdf/ofr20051390.pdf
Wild populations of harvestable salmon depend on water to support ecological functions
in rivers that create and maintain habitats, provide connectivity between habitats, and
regulate biotic interactions between salmon and their prey, predators, competitors, and
diseases. The streamflow and ground water required to sustain salmon include an
amount (or rate) needed for each function but also the quality of the water resources,
their location in river networks, lakes, and estuaries, and the time when the water is
present. (p. 11.)
Wash. Dept. of Fish and Wildlife, Land Use Planning for Salmon, Steelhead and Trout (Oct.
2009). http://wdfw.wa.gov/publications/00033/wdfw00033.pdf
Impervious surface area is strongly correlated with adverse impacts on stream
conditions including extensive changes in basin hydrology, channel morphology, and
physio‐chemical water quality (May et al. 1996; Booth 2000; R2 Resource Consultants et
al. 2000).( p. 22.)
Stormwater runoff from impervious surfaces also transports contaminants, especially
metals, petroleum hydrocarbons, pesticides, and herbicides, to surface waters where
suspected synergistic effects may be detrimental to salmonids (Scholz et al. 2000).
Thus, ecosystem changes resulting from altered stormwater runoff regimes directly and
indirectly jeopardize a number of different habitat elements on which salmonids rely.
Runoff is of particular concern in regions of intense rainfall, such as glacial outwash
regions surrounding Puget Sound, or limited vegetation and landscapes with thin soils,
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such as the arid and semiarid interior east of the Cascade Range (Booth 2000). Recent
research in western Washington has determined that measurable degradation to
downstream aquatic habitat occurs where cover exceeds 5‐10% and native forest cover
is reduced to less than 65% of watershed area (May et al. 1996; Booth 2000). (pp. 3940.)
[M]ost water quality degradation can be attributed to land use development practices.
Development removes native vegetation, increases water temperatures, and
compromises water quality by causing excessive runoff and stormwater discharge which
washes nutrients, contaminants, and toxic materials from impervious surfaces into
waterways (R2 Resource Consultants et al. 2000). Though these changes are most
noticeable in streams draining highly urbanized watersheds (May et al. 1996), smaller
scale development impacts are also important in less urbanized watersheds. . .
In addition to chemical properties of water, cool water temperatures are especially
important for salmonid survival. As mentioned in section 2.3.2, salmonids thrive at
temperatures below 17.5°C (~61°F) (Hicks 2000). Potential conditions leading to
elevated water temperatures include loss of shading vegetation, reduced groundwater
recharge, and increased nutrient inputs.
Water quantity is another aspect of water quality that supports salmonid habitat
functions. As discussed in section 2.3.1, salmonid survival is dependent on adequate
stream flow throughout the year. Land use development that alters impervious surface
cover, results in stream channelization, or otherwise diverts the natural flow of water can
have detrimental consequences for salmonid development through all life stages. (p.
77.)
3.3

Evidence of adverse effects of climate change on water resources in
Whatcom County (relevant to groundwater, impervious surfaces, and fish
and wildlife habitat)

Dalton, M.M., P.W. Mote, and A.K. Snover [Eds.]. 2013. Climate Change in the Northwest:
Implications for Our Landscapes, Waters, and Communities. Washington, DC: Island Press.
http://occri.net/wp-content/uploads/2013/11/ClimateChangeInTheNorthwest.pdf
Grah, O. & Beaulieu, J, The effect of climate change on glacier ablation and baseflow support in
the Nooksack River basin and implications on Pacific salmonid species protection and recovery,
Climatic Change (2013) 120:657–670. Not available online; provided with this letter.
Continued increases in heat loading and reduced contribution of snow and ice melt to
streams will result in increased water temperatures in the PNW with subsequent impact
on aquatic habitats. Statewide, the annual maximum average water temperature will
likely raise 1 °C by the 2020s, and 2–5 °C by the 2080s (Mantua et al. 2010). These
projections suggest that stream temperature will increase at rates 50–100%faster than
recent decades (Mote et al. 2008;Mantua et al. 2010). According to Poole et al. (2001)
and Mantua et al. (2010), stream temperatures in the Nooksack River watershed that are
favorable for salmon under the current condition will transition to stressful habitat; and
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areas that were stressful for salmon will transition to fatal areas. The temperature
increases would push temperatures in excess of the optimal and lethal thresholds and
the duration of exceedances would likely increase, both of which would pose challenges
to the survival and persistence of salmonids. Habitat quality and quantity will continue to
decline as summer flows decrease and water temperatures increase, ultimately
disrupting the timing of spawning and migration of salmonid species and increasing
competition for habitat. As such, reducing the exacerbating effect of human activities and
climate change, and implementing effective restoration activities will be fundamental to
the survival of salmonids.. . .
Given that conditions for salmonids in the Nooksack River watershed could transition
from favorable to stressful with climate change, as opposed to lethal (Mantua et al.
2010), there is a likelihood that restoration actions could increase the probability of
salmon survival in the face of climate change. However, planning for such restoration
adapted to climate change must occur immediately to have the benefits of restoration in
place before climate change has a substantial effect on stream temperature and flows.
(pp. 667-8.)
Jilk, S., PUD 1 Whatcom County, Climate Change and Water Supply in the Nooksack Basin,
Presentation for Whatcom Watersheds Information Network, April 8, 2011.
http://whatcomwin.org/presentations/NooksackBasin.pdf
3.4

Nitrates affecting drinking water in northern Whatcom County

Rupert, M.G., Decadal-Scale Changes of Nitrate in Ground Water of the United States, 1988–
2004, J. Environ. Qual. 37:S-240–S-248 (2008). Not available online; provided with this letter.
The USEPA (2002) has established a maximum contaminant level of 10 mg L−1 nitrate
as N because of concerns that ingestion of nitrate in drinking water by infants can cause
low oxygen levels in their blood. High concentrations of nitrate in drinking water also may
be implicated with a high incidence of non-Hodgkin’s lymphoma (Weisenburger, 1991, p.
309). Recent studies indicate possible adverse effects at nitrate levels less than the
maximum contaminant level (Brender et al., 2004a; Brender et al., 2004b; DeRoos et al.,
2003). Long-term exposure to nitrate at concentrations of 2 to 4 mg L−1 in community
water supplies has possible links to bladder and ovarian cancer (Weyer et al., 2001) and
non-Hodgkins lymphoma (Ward et al.,1996). (p. S-240)
Wassenaar et al. (2006) observed increasing nitrate concentrations in young ground
water (<5 yr) of the transboundary Abbotsford–Sumas aquifer of Canada. (p. S-240).
Wash. State Dept. of Ecology, Sumas-Blaine Aquifer; Nitrate Contamination Study, Publication
No. 12-03-026 (rev. Feb. 2013).
https://fortress.wa.gov/ecy/publications/publications/1203026.pdf
Whatcom County Health Department records showing exceedances of state drinking water
standards. Not available online; provided with this letter.
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3.5

Evidence of vesting under noncompliant Comprehensive Plan provisions
and other information relevant to compliance status

Bratt, C., “Government State Board to Whatcom County: Protect Rural Lands,” Lynden Tribune,
July 31, 2013.
Dept. of Ecology, Notice of Intent database (June 1 – Nov. 20, 2013)
Well development map, June 1- Nov. 20, 2013
Ecology e-mails regarding well data
Whatcom County Land Division Applications – Jan. 1, 2012- Nov. 18, 2013.
Whatcom County Planning Commission, Transcript, Meeting of Oct. 24, 2013
Zemler Team Real Estate Newsletter, July 2013. http://www.lindazemler.com/wpcontent/uploads/2013/07/July-Newsletter.pdf
4.

Conclusion

Based on all of the foregoing, we respectfully request the Planning Commission to reject the
proposed amendments and to work instead towards adopting a GMA-compliant Rural Element
that protects water quality, water quantity, and fish and wildlife habitat.
Very truly yours,
NOSSAMAN LLP

By Jean O. Melious
Attorney for Eric Hirst, Laura Leigh Brakke, Wendy Harris and David Stalheim
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Attachment 2
Excerpts from Whatcom County’s Comprehensive Water Resource Plan, 1999
http://www.co.whatcom.wa.us/publicworks/pdf/water/watrplan.pdf
Goals (pp. 2-3):
WATER SUPPLY GOAL: Whatcom County will have reliable and sustainable water supplies
that support existing needs, as well as provide for reasonable growth and economic vitality.
FISH / SHELLFISH: Whatcom County will have in place, local programs and actions that
protect and contribute to the enhancement of fisheries, restore shellfish, and satisfy ESA
requirements.
SURFACE WATER MANAGEMENT: Whatcom County will have coordinated land use and
habitat management that protects the drinking water supplies and provides recreational
opportunities while restoring and sustaining natural systems.
GROUNDWATER MANAGEMENT: Whatcom County will have in place programs designed
to protect and promote safe and healthy drinking water supplies.
COORDINATED PLANNING & MANAGEMENT: Whatcom County will have an effective
water management structure that performs comprehensive planning and provides coordination
of local, state, federal and tribal efforts that support diverse needs and users and promotes
efficient use of available resources.
To achieve these goals, initial objectives have been targeted. It must be stressed
that any quantifiable objectives are only achievable if sufficient funding is made
available.
WATER SUPPLY: Whatcom County will have a locally developed watershed plan and
implementation strategy that provides for long-term, reliable and sustainable water supplies by
2003.
FISH / SHELLFISH: Whatcom County will have all shellfish harvesting areas re-opened by
2003. Whatcom County will implement programs and regulations for the protection of fish to
fulfill the intent of the Endangered Species Act and state regulations.
SURFACE WATER MANAGEMENT: Whatcom County will have a stormwater plan and
implementation strategy in place by 2000.
GROUNDWATER MANAGEMENT: Whatcom County will have a comprehensive
groundwater plan and implementation strategy by 2001.
COORDINATED PLANNING & MANAGEMENT: Whatcom County will have an effective
administrative structure for water resource management by November 1999.
Page 3:
The issues ahead are large and complex. They will not be solved over the course of one year
but must be approached as a long-term commitment. . .
To achieve these goals, the County Council must commit the financial resources to implement
the actions herein contained. The administration must then aggressively engage in a productive
and effective long-term cooperative effort with other local entities to achieve these important
goals. Together, all must recognize the crucial role that our finite water resources play in the life,
health and success of our community. We must act responsibly to protect and preserve these
essential resources for ourselves now and our children in the future.
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Page3-4

Comprehensive Water Resource Plan Funding
Identifying and applying local resources to accomplish the identified goals is a critical issue that
must be addressed. In addition to the previously established funding sources for existing water
resource programs and activities, the Whatcom County Flood Control Zone District has agreed
to provide short-term funding for the new and expanded water resource efforts described in this
plan ($1.7 million local funds for 1999). However, while this plan begins to outline the long-term
resource needs, funding alternatives must be identified and selected as the variety of water
resource work program details are finalized for 2000 and beyond

Program Elements
Meeting the identified goals will require the continuation of existing programs as well as
the development and implementation of new and expanding programs.
Footnote 1: Examples of existing programs include flood hazard management, stormwater
management, Coordinated Water System Plan implementation, water/wastewater utility plan
review, Lummi On- Reservation negotiations, education/outreach programs, land
use/development regulations, on-site/solid waste programs, public water supply oversight, water
availability evaluations, well site inspections, groundwater data management/risk
assessment/outreach/monitoring, spill response, wellhead protection, well abandonment, etc.
Pae 6:
The mandatory water quantity element should consist of an assessment or water usage and
availability and a plan strategy. The assessment should determine a water usage budget that
quantifies the following:
How much water is present and available;
Existing water rights and how the water is actually being used;
Future water needs;
Aquifer recharge;
What water may be available for appropriation.
Pages 7-8
Major Issues in Nooksack Watershed - WRIA #1
The DOE is the state agency with statutory authority to administer water rights, permits, and
claims, and to process applications. In the last 10 years, there have been approximately 500
applications for new water rights and permits, and fewer than 10 have been granted. For a
variety of reasons, the DOE is unable to process these applications. Without the kind of
watershed assessment provided for in the Watershed Management Act, there can be no
appreciable new water available to enable the economy to thrive and grow.
The problem is that the officially recorded quantities of water that are allocated for consumptive
use in WRIA #1 may be very different from the actual valid allocation and consumptive use. The
DOE has about 8,000 recorded water-right files (files in this context means recorded claims,
rights, permits and applications) in WRIA #1. Most of these recorded files have never been
reviewed, and their current validity and accuracy is not determined. Until each of these files is
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investigated, it must be officially assumed that all of these files are valid, and that the actual
quantities of water consumed are consistent with the quantities granted in the file. Thus, the
officially determined total quantities of water that are allocated and consumed in WRIA #1 are
based on paperwork that may no longer be valid or accurate. The resultant official assertion is
that WRIA #1 is over-allocated and that no new water is available. Additionally, there are a
significant number of exempt wells that provide difficulties in estimating total water use.
The actual allocation and use of water in WRIA #1 is not known, and must be determined in
order to enable a realistic water management plan to be created. A minor proportion of these
DOE files have been investigated, and based on the findings in those cases, it is reasonable to
project that the majority of the recorded water-right files are either no longer valid, and/or that
the quantities listed do not agree with actual usage. When actual water allocation and use is
determined, it may be that additional water will be available for allocation.
The DOE also has the responsibility to enforce water consumption based on this permitting
process. It is estimated that up to 60% of the Whatcom County farms and a large number of
non-agricultural users are consuming water without benefit of an adequate claim, permit, or
certificate. Almost 400 users have pending water right applications with the state that have not
been processed to date. These unpermitted water users are at high risk for enforcement action
and loss of their water use, particularly in light of impending ESA listings and other increasing
pressure to act against unpermitted water use. These unpermitted water users constitute a very
large proportion of the economic base of Whatcom County. Enforcement action against these
farms and businesses could be devastating to the families affected, and the negative impact on
the economy of Whatcom County would affect everyone. It may also be in the best land use and
environmental interests of the WRIA for the land with the farms at risk to remain in agricultural
use vs. some other kind of use.
Pollution, especially by fecal coliforms, in the Nooksack River and some other watersheds in the
WRIA is above federal and state clean water standards, and has resulted in marine
environmental degradation.
The proposed new County Water Resource Manager would fill a vital role in coordinating the
Water Management Project planning effort with the efforts of Whatcom County’s other water
resource interests as well as coordinating the subsequent implementation of the long term
monitoring and management plan.
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