October 23, 2013
helle Luke, Chair
C
Ms. Mich
Whatcom
m County Plaanning Com
mmission
c/o Beck
ky Boxx, Coo
ordinator
Whatcom
m County Plaanning and Developmen
D
nt Services
5280 Northwest Driv
ve
Bellingham, Washington 98226

Dear Chaair Luke and
d Planning Commissione
C
ers:
Subject:: Commentts on the Sep
ptember 30, 2013 Draft
ft Compreheensive Plan and Zoningg Code
Amendm
ments to add
dress Growtth Managem
ment Hearin
ngs Board C
Compliancee Order for Case No.
12-2-001
13 for the Pllanning Com
mmission’s October 244 Public Heaaring.
Sent via email to PD
DS_Planning_
_Commissio
on@co.whatccom.wa.us
Thank yo
ou for the op
pportunity to
o comment on the amenddments propoosed to addrress water quuality
issues ideentified in th
he Growth Management
M
Hearings Booard Compliiance Order for Case Noo. 122-0013. We
W are happ
py staff has brought
b
forw
ward amendm
ments to helpp the Countyy come into
complian
nce with the Growth Man
nagement Act (GMA) annd support m
many of the pproposed
changes.
m know, Futurewise
F
Whatcom
W
is th
he local chaapter of Futur
urewise. Futuurewise is
As you may
working throughout Washington
W
State to create livable ccommunities, protect ourr working
farmland
ds, forests, an
nd waterway
ys, and ensurre a better quuality of life for present and future
generatio
ons. We work with comm
munities to im
mplement efffective landd use planninng and policiies
that prevent waste an
nd stop spraw
wl, provide efficient
e
trannsportation cchoices, creaate affordablee
a strong lo
ocal businesses, and ensu
ure healthy nnatural systeems. We are creating a bbetter
housing and
quality of life in Wasshington Staate, together. We have m
more than 8000 local suppoorters in
m County.
Whatcom
We will first
f
identify
y some of thee amendmen
nts we particuularly suppoort. Then wee clarify our
position on
o clearing restrictions
r
identified
i
in the staff repport. We theen make recoommendations
on some of the propo
osed amendm
ments. Than
nk you for coonsidering ouur comments.

Amend
dments We
W Suppo
ort
We particcularly supp
port the following propossed changes::
 All
A proposed amendmentts to the com
mprehensive pplan as they will providee greater
prrotection forr water qualiity and quantity.


Sliding scale approach to setting impeervious surfa
face limits, aalthough we hhave concerrns
with
w some off the exceptio
ons listed.
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Increased impervious surfaces and the loss of native vegetation
adversely impacts water quality and fish and wildlife habitat
Increased impervious surfaces and the loss of native vegetation have profound adverse
environmental impacts. Research by the University of Washington in the Puget Sound lowlands
has shown that when total impervious surfaces exceed five to 10 percent and forest cover
declines below 65 percent of the basin, then salmon habitat in streams and rivers is adversely
affected. As several University of Washington researchers wrote:
Results of the PSL stream study have shown that physical, chemical, and
biological characteristics of streams change with increasing urbanization in a
continuous rather than threshold fashion. Although the patterns of change differed
among the attributes studied and were more strongly evident for some than for
others, physical and biological measures generally changed most rapidly during
the initial phase of the urbanization process as % [total impervious area] TIA
above the 5-10% range. As urbanization progressed, the rate of degradation of
habitat and biologic integrity usually became more constant. There was also direct
evidence that altered watershed hydrologic regime was the leading cause for the
overall changes observed in instream physical habitat conditions.
…
The findings of this research indicate that there is a set of necessary, though
not by themselves sufficient, conditions required to maintain a high level of
stream quality or ecological integrity (physical, chemical, and biological). If
maintenance of that level is the goal, then this set of enabling conditions
constitutes standards that must be achieved if the goal is to be met. For the PSL
streams, imperviousness must be limited (< 5-10 %TIA), unless mitigated by
extensive riparian corridor protection and BMPs. Downstream changes to both the
form and function of stream systems appear to be inevitable unless limits are
placed on the extent of urban development.1
Professor Derek Booth described how modeling by King County showed that the 65 percent
forest retention requirement “just met” the criteria for maintaining stream health in the till soils
of the Puget Sound lowlands. Clearing more than 65 percent of a basin increased flows so that
they became destructive of streams and salmon habitat.2
1

Christopher W. May, Richard R. Horner, James R. Karr, Brian W. Mar, Eugene B. Welch, The Cumulative Effects
of Urbanization on Small Streams in the Puget Sound Lowland Ecoregion pp. 19 – 20 of 26 (University of
Washington, Seattle Washington) (emphasis in the original). A copy of this report is enclosed with this letter. This
report was identified as best available science in Washington State Office of Community Development. Citations of
Best Available Science for Designating and Protecting Critical Areas p. 17 (March 2002). Accessed on Oct. 22,
2013 at: http://www.commerce.wa.gov/Documents/GMS-BAS-Citations-Final.pdf.
2
Derek B. Booth, Ph.D., P.E. Forest Cover, Impervious-surface Area, and the Mitigation of Urbanization Impacts
in King County, Washington p. 13 (University of Washington, Seattle Washington: September 2000). Accessed on
Oct. 10, 2013 at: https://digital.lib.washington.edu/researchworks/handle/1773/19552 and enclosed with this letter.
See also Katie Knight, Land Use Planning for Salmon, Steelhead and Trout pp. 22 – 23 (Washington Department of
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The adverse effects of overdevelopment include “extensive changes in basin hydrologic regime,
channel morphologic features, and physio-chemical water quality.”3 These hydrologic changes
include increases in peak runoff and reduced subsurface flows. These then result in higher
winter flows, which can blast our stream channels and instream habitat. It also results in lower
summer and fall stream flows, which contributes to higher temperatures, low oxygen, and other
adverse impacts on salmon habitat.
These adverse effects are not limited to the Puget Sound lowlands.
In a recent review of these studies, Schueler []concludes that “this research,
conducted in many geographical areas, concentrating on many different variables,
and employing widely different methods, has yielded a surprisingly similar
conclusion – stream degradation occurs at relatively low levels of imperiousness
(10-20%)” []. Recent studies also suggest that this threshold applies to wetland
health. Hicks [] found a well-defined inverse relationship between freshwater
wetland habitat quality and imperious surface area, with wetlands suffering
impairment once the imperviousness of their local drainage basin exceeded 10%.4
Recent studies also show that forest clearing and increases in impervious surfaces adversely
affect Puget Sound.5 The county’s comprehensive plan must protect Puget Sound and the
county’s development regulations must implement the comprehensive plan.6
So, impervious surfaces adversely affect streams, wetlands, Puget Sound, and salmon habitat. A
ten percent maximum for a five-acre lot allows a half acre of imperious surfaces. Even more
imperious surfaces can be allowed if the runoff from these areas is infiltrated into forested areas,
since that is no longer effective impervious surfaces because the storm water does not runoff into
streams, rivers, wetlands, or lakes.

Fish and Wildlife: Olympia, Washington: 2009). Accessed on Oct. 22, 2013 at:
http://wdfw.wa.gov/publications/00033/wdfw00033.pdf and enclosed with this letter with the filename:
“wdfw00033.pdf.”
3
Christopher W. May, Richard R. Horner, James R. Karr, Brian W. Mar, Eugene B. Welch, The Cumulative Effects
of Urbanization on Small Streams in the Puget Sound Lowland Ecoregion p. 2 of 26 (University of Washington,
Seattle Washington).
4
Chester L. Arnold, Jr. & C. James Gibbons, Impervious Surface Coverage: The Emergence of a Key
Environmental Indicator, 62 Journal of the American Planning Association 243, p. 246 (1996) a copy of this article
enclosed.
5
Marina Alberti, Patrick Christie, John Marzluff, and Joshua J. Tewksbury, 4.4 Interactions between Natural and
Human Systems pp. 69 – 71 in Puget Sound in Sound Science: Synthesizing ecological and socioeconomic
information about the Puget Sound ecosystem. 2007. Mary H. Ruckelshaus and Michelle M. McClure, coordinators;
prepared in cooperation with the Sound Science collaborative team. U.S. Dept. of Commerce, National Oceanic &
Atmospheric Administration (NMFS), Northwest Fisheries Science Center. Seattle, Washington. Accessed on Oct.
22, 2013 at: http://www.nwfsc.noaa.gov/publications/documents/Sound%20Science%20.pdf
6
RCW 36.70A.070(1) and RCW 36.70A.040(3)(d).
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The reduction of forested areas below 65 percent in a basin also adversely affects streams and
salmon habitat. The 65 percent clearing limits are also realistic. They allow clearing 1.75-acres
of a five-acre lot.

Comments on clearing limits in the staff report.
On page 7 of the staff report, staff states that Futurewise recommends a maximum clearing limit
of 35 percent but recommends against because of concerns how it would impact forestry,
agriculture, and the Court of Appeals Sims decision. We respectfully disagree with staff. First,
as the staff report recognizes the county already applies these requirements in parts of the rural
area. They can work in the other parts.
Second, these limits are not inconsistent with forestry since after the trees are logged, the site is
replanted and the replanted trees protect the hydrology of the rivers, lakes, and Puget Sound.
Third, if the county wants to provide an exception to the forest retention requirement for
agriculture similar to the impervious surface exception we will support it.
Third, the Sims decision does not prohibit clearing limits. As we have seen, excessive clearing
and impervious surfaces create serious public harm and the Court of Appeals in the Sims
decision agreed. As the court wrote:
¶ 49 The parties dispute whether King County has shown a nexus between the
identified harm and the proposed solution. Burton v. Clark County states the
applicable standard:
[T]he government must show that the development for which a
permit is sought will create or exacerbate the identified public
problem. …. FN59
FN59.

Burton v. Clark County, 91 Wn. App. 505, 521-22, 958 P.2d 343 (1998)
(quoting Dolan, 512 U.S. at 384, 114 S.Ct. 2309) (internal citations omitted).
¶ 50 Here, the trial court correctly determined that the record establishes the
required nexus. As the trial court stated, the County has submitted a wealth of
unchallenged evidence that shows a nexus between excessive clearing and the
proposed solution limiting clearing.7
The difficulty for the Court was that the clearing limits were not “impact specific.” As the Court
of Appeals explained:
[King County Code] KCC 16.82.150 imposes a uniform requirement for cleared
area on each lot, unrelated to any evaluation of the demonstrated impact of
proposed development. While the ordinance before us prescribes clearing limits in
7

Citizens’ Alliance for Property Rights v. Sims, 145 Wn. App. 649, 669 – 70, 187 P.3d 786, 796 (2008), review
denied Citizens' Alliance for Property Rights v. Sims, 165 Wn.2d 1030, 203 P.3d 378 (2009).
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proportion to the size of the lot, it fails to relate the clearing limit to the nature and
extent of the proposed development on the lot. Although KCC 16.82.150 contains
other criteria, none address the requirement that the clearing limits be impact
specific, as the statute requires. Thus, the necessary proportionality that is
required to fulfill the statutory exception is not satisfied.8
Since the scientific evidence and the Court of Appeals all agree that excessive clearing is a
problem, the solution is not to repeal the impervious surface limits, which were not found to
violate state law, or the clearing limits. Rather the solution is to modify the clearing limits so
they consider the nature and extent of the proposed development. For example, if an applicant
wants to exceed the clearing limit, the applicant could conduct a study that shows that the
proposed development will not adversely affect water quality or the aquatic habitat. The
applicant could use a rapid clearing impact assessment tool approved by the Administrator. We
would be happy to work with the county on specific language.

Recommended amendments to proposed WCC 20.32.500(2) and
20.36.500(2).
We strongly support impervious surface limits. The science is clear, if we are to maintain the
recharge of water needed to support wells and to prevent the continued destruction of fish and
wildlife habitat in rivers, streams, and Puget Sound impervious surface limits are needed.9
We appreciate staff’s intention to prevent too much of larger lots being covered by impervious
surface by proposing a sliding scale approach. This is a great solution and we support it, but it
will not help achieve the goal of ensuring limited impervious surface in concert with the
exemption proposed in (2).We are concerned that “Buildings used for livestock, horse arenas, or
agricultural products” is too vague and should be revised to ensure this exemption is not
inappropriately applied in the future. We support protecting agricultural practices in the Rural
zones but we are concerned that using vague terms such as “agricultural products” will almost
certainly allow more impervious surfaces through exemption. We suggest the language in (2) be
amended as follows:
“(2) Existing Bbuildings or proposed buildings used for housing livestock, horse arenas,
or the growing or processing of agricultural products, which have a total square footage
that does not exceed 20,000 square feet or 25% of the parcel whichever is larger, shall not
be included in the impervious surface area for purposes of this calculation. Hoop houses
and similar temporary agricultural techniques shall not be included in impervious surface
area.”
Remember that the intent of these regulations is to protect water quality through limiting
impervious surfaces in rural zones. This exemption as proposed would completely defeat the
purpose of adopting limitations in the first place. As written, a ten-acre parcel could be
8

Citizens' Alliance for Property Rights v. Sims, 145 Wn. App. at 668 – 69, 187 P.3d at 796.
Katie Knight, Land Use Planning for Salmon, Steelhead and Trout p. 22 (Washington Department of Fish and
Wildlife: Olympia, Washington: 2009).
9
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b imperviou
us surfaces as
a long as thhose buildinggs were for liivestock or
completeely covered by
agricultu
ural products. We are cerrtain that is not
n the Counnty’s intent w
with this exemption and the
proposed
d amendments clarify thaat intention.

Other Needed Amendm
ments
We also recommend
r
that the cou
unty include policies thatt match deveelopment cappacity with
availablee rural water supplies. This
T will both
h protect watter quality annd fish and w
wildlife habitats
and reducce conflicts between rural residentiaal developmeent and our ffarmers.
The Coun
nty will need
d more time to make theese amendmeents and we suggest plannning
commission accept sttaff’s recom
mmendation to
t refer the aamendments back to stafff for furtherr
review affter the heariing. Futurew
wise will sup
pport a reasonnable extenssion of the compliance
deadline to make chaanges to imp
pervious surfface limits w
will that bringg the Countyy into complliance
nagement Acct.
with the Growth Man
ou for consid
dering our co
omments. Iff you requiree additional information please contaact
Thank yo
Tim Troh
himovich at telephone 20
06-343-0681
1 or email tim
m@futurewise.org
Sincerely
y,

himovich, AICP
A
Tim Troh
Director of Planning & Law
cc:

Kate LK
K Blystone
Whatcom
m Chapter D
Director

Mr.
M Gary Dav
vis, Planning
g and Develo
opment Servvices w/encloosures

Enclosurres
PDS_Plaanning_Com
mmission@co
o.whatcom.w
wa.us; GDavvis@co.whattcom.wa.us;
pds@co.w
whatcom.waa.us
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