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Dear Planning Commissioners,
Thank you for your time and attention to this much needed review of our
Whatcom County Marijuana codes.
In regards to the worksheet presented by PDS in which one option
is that future outdoor marijuana operations be placed in the
agricultural zones which people also live and work in; I would
again emphasize that Marijuana production and processing is
specifically defined by state RCW 15.60.021 as NOT being
agriculture. (see below) This means that marijuana odor is not
exempted as agricultural odors are.  
Also the Cannabis Board clearly states that marijuana odors must
be controlled. (see below) If the county does decide to allow outdoor
operations in the agricultural or any other zone, then how will this odor
be controlled?
Every agency I have spoken with has affirmed that outdoor
marijuana grows CANNOT be effectively odor mitigated. The LCB
inspector told me that in his experience all Tier 3 and larger and even
many Tier 2 outdoor operations emit odor well beyond the property
boundaries and that this odor is the number one complaint he has
received about these operations.
Individuals familiar with and tolerant of traditional farming and
agricultural activities and odors have presented comments both to
this Commission, the Council and PDS that marijuana odor and
large marijuana production and processing facility activities are in
fact NOT comparable to agriculture. Individuals from farming
communities all over Wa state have commented that widespread and
persistent cannabis odors are not the same as traditional agricultural

odors.
PDS has said they do not support outdoor marijuana operations in
the Industrial zone. If outdoor operations are not acceptable in the
industrial zones here in Whatcom, then why should it be
acceptable in any other zone? If I am understanding correctly PDS
seems to be indicating that fully indoor odor controlled operations may
be considered in the industrial zone.   
I foresee that if Tier 3 and even Tier 2 and larger OUTDOOR
operations are allowed in ANY zone, there are likely to be more
complaints. The reality is that Whatcom county is experiencing
population growth and rapid developement. I do not see how any of
these smelly, industrial activity operations are going to fit in comfortably
anywhere.
Therefore I am asking this commission to consider either
disallowing OUTDOOR marijuana operations completely, or
strictly limiting them to Tier 1 or smaller as these Tier sizes seem
to expand exponentially without adequate oversight.  
If Whatcom County chooses to allow Tier 3 and larger INDOOR
marijuana facilities then they should be placed ONLY in the fully
industrial zones as many rural residents consider these to be
industrial scale operations. Possibly even Tier 2 and larger indoor
operations would be best placed in the industrial zones as well for better
regulation and containment of unsightly large warehouse type buildings
and noise from contnual exhaust fans, etc.
In addition I ask this Commission to require more widespread
notification to nearby property owners of new proposed marijuana
facilities or expansions of existing ones as the negative effects go far
beyond the current property line notification requirement.
Public notice postings have been either too small or poorly placed. Or
as was the case with the Saturn Group operation, the local community

felt too intimidated to stop and actually read the sign when there was
someone sitting right right next to it with a rifle openly displayed on his
lap! Folks who did stop to read the sign were asked to move along.
This is unacceptable.  
If armed guards are to be allowed with these marijuana operations, then
they definitely need to be placed in the industrial zones where that type
of security is perhaps more usual. I cannot even begin to describe the
community distress caused by a facility that looks and feels like a
detention center moving into our neighborhood. No agricultural
operation I am aware of in Whatcom County is anything like this.
I request that density in regards to canopy size per property and
numbers of operations per geographical area be also limited as the
negative effects of these operations are cumulative. The larger they
are the more negative effects. The more of them there are in a certain
area, the more negative effects. Especially when figuring in the
additional illegal marijuana operations ( some estimates are as high as
50 or 60 of these) here in Whatcom County which no agency seems
willing or able to resolve; we already have alot cannabis grows to deal
with here.
As attested to by many community members, the Tier 3 operation + in
Kendall emitted a rank odor for months over a mile in all directions. The
smaller outdoor grow operation a few miles down Mt Baker Hwy toward
Deming expanded this summer and I can now smell it’s odor a mile in
each direction simply driving by on the hwy. In previous years when this
operation was half the size it is now, I did not smell this operation at all. I
am not certain of current Tier size but it looks like a Tier 2.
PDS has indicated that fully enclosed indoor operations use more
water. I would like to see the data as this is directly counter to
what I was told by the DOE official who created the table the DOE
currently uses to estimate marijuana water usage. That chart was
based on indoor water usage and clearly says that OUTDOOR water
usage will likely be significantly MORE. (see below ) I was told that
with indoor operations the drainage water from under the pots can be

caught and re-used thus reducing water consumption significantly.
I continue to be concerned and confused about how existing
and/or new marijuana operations will be adequately regulated. The
LCB inspector has told me that the Cannabis Board has cut in half it’s
number of enforcement officers. PDS has only two enforcement officers
and over a hundred cases last I heard. Since we cannot rely on the
marijuana industry to be self-regulating and every outside agency I have
spoken with seems to be relying on the county to regulate these
operations, it seems imperative that operations which cannot be
adequately regulated; not be allowed to set up shop in Whatcom
County in the first place.
I believe recognition of this overall enforcement problem should
carry serious weight during this code review. In other words, even
if all future outdoor operations are disallowed in Whatcom County, what
will the oversight and enforcement be on the existing outdoor and future
indoor ones?
Thank You For Your Consideration,
Rainbow Medicine-Walker
Kendall -Maple Falls Wa
Ceremonial Leader-Enrolled Federally Recognized Cherokee Nation
Granddaughter of Cherokee Admiral JJ Clark
Chief Water Dweller and Chief Thunderbird
DOE Water Usage For Marijuana Grows
https://apps.ecology.wa.gov/publications/documents/1411003.pdf

Liquor Control Board states:
Air Quality and Odor Controls Requirements
In the State of Washington, regional air quality agencies and Washington State Department
of Ecology regulate air quality, based on the county involved (see the list below). Because
the production and processing of marijuana are sources of both odors and volatile
organic compounds which can impact air quality and cause offsite nuisance,
processors and producers ARE subject to air quality requirements. These
requirements include, but are not limited to, air permits, registration program and fees. In
addition, burning marijuana and the waste associated with the plant is not allowed.
If you are producing or processing marijuana and located in King, Kitsap,

Snohomish or Pierce County, you are required to obtain an Order of Approval (often
referred to as a permit) from the Puget Sound Clean Air Agency. ( Air Quality and Odor
Controls | Washington State Liquor and Cannabis Board )

Air Quality and Odor Controls | Washington
State Liquor and Cannabis Board

RCW 15.60.021.
(3) The terms "agriculture," "farming," "horticulture," "horticultural," and
"horticultural product" may NOT be CONSTRUED to include or relate to marijuana,
useable marijuana, or marijuana-infused products UNLESS the applicable term is
EXPLICITLY defined to include marijuana, useable marijuana, or marijuana-infused
products.

PDS Worksheet to Planning Commission (scroll down approx 10 pages to memo)
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Dear Planning Commissioners,
I hope that you all had a great labor day weekend and got to enjoy time away.
Please read my attached comment letter in regards to the Marijuana Ordinance revision and
the worksheet provided by Whatcom PDS. I do hope that you find time to read it prior to the
meeting on September 9th, 2021 and I greatly appreciate your time in advance.
Thank you,
Eliza Steele

9.6.2021
Dear Planning Commissioners,
I greatly appreciate all of the work that Whatcom PDS has put into coming up with this
worksheet as a starting talking piece on a very complicated issue. The quickly expanding
marijuana industry has brought to light the weaknesses in Whatcom County's current
marijuana ordinance and the residents are the ones paying the price.
There are many over lapping issues that have to be addressed in order for the marijuana
ordinance to not only protect residents but also other existing marijuana facilities. At the
end of the day, it falls on the county to properly protect it's residents and businesses
wellbeing and livelihoods.
A consideration to be addressed is that there is a large amount of people moving
permanently into Whatom County and the market has gone up substantially. Many people
are wanting to move into a more rural setting and are not going to expect that a large
marijuana facility could go in across the street from them, which is unappealing to many. If
Whatcom doesn't adequately take proper measures to protect these rural areas, then people
will begin to move away and there will only be marijuana facilities.
This is already happening in my neighborhood due to large tier 3 marijuana production
facility being approved and going in and now it's is trying to expand it's operation. An
nearby property owner moved to a completely different county due to this since he and his
family didn't want to raise their children in such a close proximity to a 30,000sf plus plant
canooy marijuana operation. They had built the home themselves and moved away having
to start completely new in another county. This is happening within R10A zoning and a
resident within this zoning should not have to move away from the home that they built with
their own hands due to a new industry moving in and taking over.
This also happened with another Whatcom resident who bought their dream farm in
Ferndale and shortly after they had been making plans to live the rest of their lives there, a
tier 3 marijuana facility began being constructed across the street. Even though this
development had a SEPA determination, the tier 3 marijuana facility has numerous violations
and doesn't abide by the stipulations put forth. What is to be done about this when
revisiting the marijuana ordinance at this time?
Another issue that needs to be critically considered is the existing marijuana facilities that are
dealing with large corporations moving in next door to them with industrial size operations. I
know of a Tier 1 marijuana facility that practices sustainable growing incorporating closed
loop systems and harvests the seeds from their plants to be able to sell. To be able to get

pure strains of seeds there needs to be about a 5 mile separation between other plant
strains. This particular Tier 1 marijuana facility had already been in operation for about 5
years when Whatcom PDS approved a Tier 3 marijuana production facility to go in right next
door to them. The Tier 1 operation wrote a long and very detailed pubic comment letter
when the Administrative Use Permit Notice went out about how allowing another marijuana
facility to go in right next door would be immensely detrimental to their business. Especially
since they were certified organic and were saving the seeds. This was to absolutely no avail
since Whatcom PDS approved the Administrative Use Permit and now the Tier 1 marijuana
facility has been threatened to be sued by the large Tier 3 marijuana facility who is a multi
million dollar corporation with endless funds. How do we protect the existing marijuana
facilities from situations like this from happening in the future?
I would also like to comment that in NO WAY should recreational marijuana be considered
as agricultural. The Whatcom County Council may have allowed this initially but this is in fact
going against the Washington State Law. The state law says that non-recreational marijuana
can be allowed, such as hemp, but recreational marijuana is considered a commercial
product. By not being clear about this and considering recreational marijuana as “little Ag”
there has been exemptions that never should've been allowed and now residents and
existing businesses are paying the price. If Whatcom county continues to consider
recreational marijuana as “little Ag” there will be exemptions from odor, stormwater runoff
mitigation, land disturbance, and more. Recreational marijuana is NOT an agricultural use
and should be clearly defined as so in the revision of the marijuana ordinance.
I personally have purchased a 37 acre farm where I will be growing food for my community
and hosting workshops to educate as well as start a younger generation mentorship
program. This will be done to help others to know how to steward the land and I know that I
am one of many who are starting to do this in Whatcom County. Shortly after I moved in, a
Tier 3 marijuana facility Administrative Use Permit Notice went out stating that the Tier 3
operation wanted to expand to become a processing facility so that they can make products.
I now have to consider the adverse impacts to my business, livelihood, and well being when
making future plans of my own operations, which are not based on corporate expansion.
Without addressing these issues in the revision of the marijuana ordinance, farmland that
could be used to grow food will continually get bought up and turned into marijuana
facilities in rural and agricultural zones limiting the opportunity for next generation farmers to
purchase. What does Whatcom want to promote; farms that grow food or marijuana
facilities that will pay only a small portion towards the economic growth of the county with
their taxes?
A consideration that I would like to highlight is how these issues could be managed by
addressing zoning, density, expansion, community input, enforcement and revising the

Comprehensive Plan. By defining these more clearly in the marijuana ordinance and the
Whatcom County Code, there could reduced stress and strain for residents, businesses as
well as for the Whatcom County PDS, whom are carrying all of the weight and burden of this
matter currently.
Zoning:
Marijuana facilities (production and processing) should have guidelines that are specific to
the different zones.
This has been done in other county ordinances, and please refer to Clallam county
specifically (see link in references below) as an example. In their ordinance, they don't allow
Tier 3 marijuana facilities in the county and they break down what is allowed and not allowed
in different zones as well as establish lot minimum sizes.
This is something that Whatcom County could easily establish based upon their findings that
are compiled in the worksheet.
Here is the example from Clallam County's ordinance:
Zone
Commercial Forest (CF)
Commercial Forest/Mixed Use 20
(CFM20)
Rural Commercial (RC)
Rural Neighborhood Commercial (RNC)
Agricultural Retention (AR)
Rural Limited Commercial (RLC)
Western Region Rural Center (WRC)
Urban Neighborhood Commercial (UNC)
Urban Regional Commercial (URC)
Industrial (M)
Urban Reserve Industrial (URI)
Carlsborg Industrial (CI)
Rural Village (RV)
Rural Village Low (RV2)
Rural Center (CEN)
Tourist Commercial (TC)
Tourist Rural (TR)

Producer
1

A

1

Retail
X

2

A

2

X

3

A

3

A

3

A
C
A
A
A
A
A
A
A
X
X
X
X
X

3

A

A
A
A

A
C
A
A
A
A
A
A
A
X
X
X
X
X

Processor

X
A
A
A
A
X
X
X
A
A
A
A
A

A1 = Allowed – Type 1 processor only; Tier 1 or 2 production only; minimum parcel size of 80
acres or legal lot of record (no more than five acres devoted to marijuana operations); and a 200-foot
minimum property line setback.

A2 = Allowed – Type 1 processor only; Tier 1 or 2 production only; minimum parcel size of 20
acres, or legal lot of record and a 200-foot minimum property line setback.
A3 = Allowed – Type 1 processor only; Tier 1 or 2 production only.
A4 = Not allowed within the Urban Growth Area of Joyce.
C = Conditional Use – Minimum 15 acres or more of contiguous land (parcels) ownership required;
minimum 100-foot property line setback for all new construction (existing legally constructed
buildings structures are exempt from setback requirement) ; the development section is the location
of the site production and processing of marijuana which may be established up to a maximum of
five percent of the development for the production and processing of marijuana is limited to a
maximum of five percent of the parcel; total cumulative gross floor area of structure(s) shall not
exceed a maximum of 30,000 square feet; all structure(s) accommodating marijuana production or
processing shall be occur within a fully enclosed, secure, rigid frame structure(s).
A = Allowed.
X = Prohibited.

Why would it be difficult for Whatcom to come up with a similar addition to their codes? It
follows the same format as the zoning chapter density and dimensions table that is
congruent with many different county codes.
I feel that Whatcom County needs to understand the brevity of allowing large scale
operations (Tier 3 or combined Tier 1& 2) in residential areas, especially Rural and
Agricultural. These should be seriously considered whether or not it's worth it for the county
to invest time and effort into making sure they don't continue to take advantage of rural
areas.
Whatcom PDS also made a comment that marijuana facilities should be allowed in
Agricultural zones due to “anyone living there is already subject to and used to dealing with
agricultural externalities.” Aka, odors. From my understanding the right to farm is in place to
protect existing farmers who are producing food? Why would marijuana facilities be allowed
to be piled into the Agricultural zone just because people are used to odors? This should be
examined before just following this assumption for the sake of the residents of the
agricultural zone.
Density:
The issue of how close marijuana facilities can be to each other is essential to add to the
marijuana ordinance. I currently live across the street from an existing Tier 1 marijuana
facility (10,000sf plant canopy) and Whatcom PDS allowed a Tier 3 marijuana facility (30,000sf
plant canopy) to be constructed right next door to it. They did this with no consideration to
the fact that they just approved an accumulation of 40,000sf plant canopy into a condensed
area. This enhances the issues of odors substantially and also is detrimental to the existing
Tier 1 facility for reason specified above.
It also should be mentioned that the numbers that are provided by Whatcom PDS for how
many marijuana producers/ processors there are in the county aren't accurate. I did a quick
search of “why to grow marijuana in Whatcom County?” and the first article stated that there
are 76 producer/ processors in Whatcom County and the article was from 2019 (see in

references below). That just doesn't add up to the numbers provided by PDS and I believe
there are more marijuana facilities in Whatcom than what is shown. I don't know where the
information was provided from but it looks as though it's from the Whatcom GIS maps, which
looks like it needs some updating.
For the sake of existing residents and businesses, if marijuana facilities are allowed in certain
zone districts then there should be minimum setbacks required from existing marijuana
facilities. A bare minimum that would ensure no issues with cumulative plant canopy odors,
light pollution and other hindrances, would be 10 miles. This would absolutely protect the
existing residents and businesses, including existing marijuana facilities.
Community Input:
Currently there is a public comment period that allows for the local community to have input
about the proposed marijuana facility projects when an Administrative Use Approval is
required. Whatcom PDS has shown that they do not respond to the concerns of the
communities that are affected. Accountability of PDS should be addressed in the code so
that the community that is getting affected has more say in how these developments are
reviewed and approved.
Rather than all of the weight be put onto PDS, I strongly encourage that all marijuana
facilities to require a Conditional Use Permit for approval. This would give the adjacent
residents and businesses the opportunity to have an honest say in the process rather then
writing endless comment letters to just get “conditions” hopefully added to a permit that
isn't going to be enforced if violated.
There seems to an attitude that people who are in opposition to a marijuana facility are in
fact against marijuana itself. They are actually in opposition to an industrial operation being
allowed to go in to areas of the county that are highly inappropriate and typically against the
Comprehensive Plan. There needs to be more of an opportunity for the surrounding
community to be involved with the approval process. Approval should be a of a case by
case basis approach in regards to the people it is going to directly impact.
Expansion:
A Marijuana facility is allowed to add additional licenses to their Marijuana facilities legally
with Washington State Liquor Control Board (WSLCB). For example, a Tier 3 Marijuana
facility would be able to apply for adding an additional Tier 1 and Tier 2 (or more) and get
approved by WSLCB. The responsibility would then fall to the local jurisdiction to regulate
whether or not this would be allowed. If a Tier 3 (30,000sf plant canopy) in a R10A zone
wanted to expand their operation and have more plant canopy (indoor or outdoor) than they

would just need to get a license from WSLCB. Since WSLCB isn't issuing more licenses at
this time, a marijuana company could also buyout another marijuana license and move it a
new location. It would then be up to local jurisdiction (PDS) to have to deny an application
for an Administrative Use Permit, which would either be for marijuana production (growing)
or processing (product manufacturing).
According to the current marijuana ordinance codes, there is no limit of plant canopy or
licenses for Marijuana facilities in all of the zones that they are allowed in. There is only
limitations for lot coverage which entails structures and not square footage of actual plant
canopy. Therefore, an already established Marijuana facility could continually expand without
having a maximum cap, which could result in facilities that could reach 50,000sf, 60,000sf,
and more within any zoning that they are currently allowed in.
This NEEDS to be addressed and isn't mentioned in the PDS worksheet throughly at all. This
alone is extremely important to be incorporated into the revision of the marijuana ordinance
since it is not designated whatsoever in the current codes. The fact that adjacent residents
and businesses of marijuana facilities have to be worrying about future expansions all the
time is something that could easily be addressed. With there only being a limited amount of
licenses issued by the state, the marijuana companies that will buy up other existing licenses
and land are the large corporations. They could buy up property after property and
continually keep expanding their operations with no limit of expansions.
It should be instituted that there should only be allowed one marijuana production facility
and processing facility license per lot, where they are in fact allowed.
Enforcement:
PDS should always have access to the properties and needs to respond to the person
making complaints regarding violations as to the actions taken within 30 business days (or a
specific time frame). Stipulations should be looked at for consequences with 3 or more code
violations, the operation can be shut down rather than just a minimal fine that is instituted by
WSLCB.
Since there is not much enforcement from the WSLCB then it falls on the local jurisdiction to
enforce themselves. If Whatcom county doesn't want to use constituents tax dollars for this
then they should readily explore whether or not they want to allow marijuana facilities in the
first place, or to look what size operations they want to allow. By limiting the size, density
and zoning, they may find some reprieve but ultimately, it's the large scale operation that are
causing the most undue duress to existing residents and businesses.

Comprehensive Plan
Whatcom County should take a serious look at how all of this plays into the Comprehensive
plan as well. For example, a “small business” should be more clearly defined since
Whatcom PDS is currently blatantly considering multi million dollar corporations as “small
business”. This should never be allowed and is contradictory to the Comprehensive Plan in
the first place.
There are substantial issues with maintaining “rural character” of an area as well. Marijuana
facilities require that an eight foot fence with a substantial security system to be installed as a
perimeter in order to be approved by the WSLCB. These are extremely unsightly and look
more like detention centers rather than the growing of just a “plant”. There should be
mandatory plant buffers required to be planted prior to the construction of the fence in
order to begin the process of the visual buffers growing in, if marijuana facilities are allowed.
These should also be made mandatory to be evergreens so that there is a continued visual
buffer year round.
There should also be a heavy consideration to how marijuana facilities impact economic
growth vs. the impact they have to the surrounding rural area. The Comprehensive Plan
supports sustainable business development but most marijuana facilities are only providing a
small amount of jobs in the rural areas. For example, a Tier 3 marijuana facility is only
providing four full time employee positions while making thousands and thousands of profit
annually while using precious natural resources such as water. In the meantime they incite a
hostile environment with the signage that states “Armed guards and dogs” all along their
perimeter and have an old police suv facing their entrance to intimidate trespassers.
Is the economic growth that the marijuana facilities supposedly produce actually sustainable
and is it worth the reduction in the aesthetic of the rural character of the areas that they are
impacting? This is happening across the county and should seriously be looked at in
conjunction with the revision of the marijuana ordinance.
Conclusion:
All in all this a great opportunity for Whatcom County to seriously revise the current
marijuana ordinance to reflect the concerns addressed above for the sake of existing and
future residents and businesses, including existing marijuana facilities. The writing is on the
wall that Whatcom has been discovered as a county with lax codes around marijuana
facilities and it is getting taken advantage of by a quickly expanding industry that has now
become corporate with corporate interests. With this industry expansion, it is necessary to

adapt to be able to preserve the qualities of life and well being of those who live in
Whatcom County and those whom are moving here at a rapid rate.
Sincerely,
Eliza Steele
Constituent of Whatcom County

References:
Clallam County Marijuana Ordinance:
https://www.codepublishing.com/WA/ClallamCounty/html/ClallamCounty33/ClallamCounty
3352.html
Article stating how many marijuana producers / processors in Whatcom County from 2019:
https://www.spokesman.com/stories/2019/nov/01/what-it-about-whatcom-county-cannabis/
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All, thank you so much for listening and making this an important issue. I know I speak for a lot of us as
homeowners and community members. We believe that this is very important . It affects all of us currently, and our
children in the long term.
The biggest issue, is that this type of industry is just that, “industry” not agriculture at all. And should be treated as
such. I understand it has a lot of the same characteristics as farming and that is why I believe,people think it’s the
same. It’s not. It is a recreational drug not food for people or livestock. Manufacture and production for This type of
product is best suited in industrial areas. If this cannot happen, we need some serious rules and regulations to ensure
that neighborhoods and rural communities, scenic landscape/natural resources are protected. I think size should be
limited, density should be looked at. Production of other products should happen off site. Proximity to neighbors,
schools, community centers and other operators/producers should be addressed. ENFORCEMENT! please add funds
or create ways to enforce code violations with “REAL” consequences and hammers to keep big money operators or
“bad actors” in line. No code changes will mean anything without enforcement. I won’t take any more of your time,
there is more on the agenda and I look forward to being part of the conversation. Thank you again. Todd Baker.
Sent from my iPhone
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Good morning,
Please find included in this email a link to a letter to the Planning Commissioners in regard to
amendments to marijuana regulations.
2021.09.07 Letter to Planning Commission
Thank you,
-Tonnie Pontow
Paralegal
Wolf & Lee, LLP
230 E. Champion
Bellingham, WA 98225
www.bellinghamlegal.com
(p) 360-676-0306 ext. 1001
(f) 360-676-8058
This e-mail is intended only for the use of the individual or entity to whom it is addressed and
may contain confidential, privileged information. If the reader of this e-mail is not the
addressee, please be advised that any dissemination, distribution or copying of this e-mail is
strictly prohibited. If you receive this communication in error, please call immediately 360676-0306 ext. 1001 and return this e-mail to Wolf & Lee, LLP at the above e-mail address and
delete from your files. Thank you.

heather@bellinghamlegal.com

September 7, 2021
Stephen Jackson
5280 Northwest Drive
Bellingham, WA 98226

Atul Deshmane
5280 Northwest Drive
Bellingham, WA 98226

Kimberly Lund
5280 Northwest Drive
Bellingham, WA 98226

Jon Maberry
5280 Northwest Drive
Bellingham, WA 98226

Robert Bartel
5280 Northwest Drive
Bellingham, WA 98226

Kelvin Barton
5280 Northwest Drive
Bellingham, WA 98226

Jim Hansen
5280 Northwest Drive
Bellingham, WA 98226

Natalie McClendon
5280 Northwest Drive
Bellingham, WA 98226

Dominic Moceri
5280 Northwest Drive
Bellingham, WA 98226
Re:

Amendment of Marijuana Regulations

Dear Planning Commissioners:
Our firm represents Subdued Excitement, Inc. (“SubX”), which currently holds a tier 2
producer and processor license issued by the Washington State Liquor and Cannabis Board (the
“LCB”). SubX has been operating at its current Ferndale location since 2013 and intends to
operate an additional license at 4602 Reese Hill Road in Sumas, Washington (the “Sumas
Property”). Accordingly, we take this opportunity to comment upon the policy questions posed
by Staff in their August 30, 2021 memorandum.
First, we do not believe it is necessary to prohibit outdoor production in all zoning districts
and we agree with Staff’s recommendation that outdoor growing should continue to be allowed
outright in the Agricultural district. Outdoor production is consistent with other uses allowed in
the Agricultural district and as noted by Staff, the impacts to neighboring residents from outdoor
marijuana production are little different than impacts from other agricultural uses.
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Next, we strongly recommend against any changes in regard to indoor production and
processing facilities in any zone. The Staff Memo indicates that changes to the County’s marijuana
regulations are being considered due to complaints regarding odor, lighting, and excessive water
usage. These issues, however, are generally not a concern for indoor production and processing
facilities. Odor can be controlled by ventilation/filtration and lights can be directed downward.
Water usage is necessarily limited by interior square footage and excessive water use tends not to
occur in indoor production.
Accordingly, neither an administrative or conditional use permit should be required for
indoor marijuana production and/or processing in the Agricultural Zone. Again, marijuana
production is consistent with other uses allowed outright in this zone; uses such as farming and
manufacturing, which are currently allowed in the Agricultural and Industrial zones respectively
have similar impacts to marijuana businesses and yet are not required to obtain administrative
and/or conditional use permits. Thus, we can see no reason to create an additional layer of
administrative review for marijuana businesses. The vast majority of marijuana businesses in
Whatcom County have operated in a compliant manner and creating additional permitting
requirements, especially in the Agricultural and Industrial zones, would serve little purpose other
than adding a great deal of cost and expense to an already complicated licensing and permitting
process for marijuana businesses.
Furthermore, requiring an administrative/conditional use permit in zones where marijuana
businesses are currently permitted outright, would suddenly make many if not most of the
marijuana businesses in Whatcom County nonconforming uses. We respectively disagree with
Staff’s characterization of nonconforming uses. Becoming a nonconforming use is very
detrimental to a business as it significantly affects that businesses ability to expand since a CUP is
required for any addition or enlargement. WCC 20.83.020. Nonconforming use status can also
negatively affect a business’ ability to obtain financing, insurance, etc. Keep in mind that the LCB
has to approve any expansion of a licensed marijuana business’ operations and the LCB determines
whether such an expansion meets with the State’s security and other requirements. Additionally,
in terms of indoor production, the County currently has the ability to ensure that all buildings have
proper ventilation and odor control through its building code and development regulations. Thus,
there seems to be little if any justification for burdening current operators with nonconforming use
status.
Increasing setbacks would similarly make current and compliant marijuana operations
nonconforming uses and make locating and/or relocating these facilities virtually impossible in
most of Whatcom County. As noted by Staff, the existing 300 foot setback already greatly
encumbers marijuana business properties. It is also very hard to understand how impacts would
be mitigated by increasing this setback as three hundred feet creates a large buffer from any
neighboring residence to mitigate odor, noise, etc. We agree with Staff that the 1000 foot buffer
from community centers should not be increased since it is based on the State’s determination of
what constitutes a sufficient buffer from other sensitive uses such as schools, playgrounds, etc.
Finally, we do not believe that Whatcom County should limit the number of licensed
marijuana operations per lot. If the overall development meets the County’s development code
requirements than there is no reason to restrict the number of licenses operated on a single property.
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The County already restricts in which zones these businesses may locate and the current setback
requirements result in very few properties in the County that are actually feasible for a marijuana
business to locate upon. The LCB also has its own separation requirements for licensees and
requires that any outdoor grow must be physically separated at least twenty feet from another
licensed outdoor grow and that outdoor grows cannot share common walls or fences. WAC 31455-075. Disallowing an owner to operate the number of marijuana businesses that they are entitled
to pursuant to LCB regulations upon a single property, creates an additional unreasonable burden
on these businesses.
We believe that some of the restrictions currently under consideration may be aimed at a
single or a very few bad actors. But, the Planning Commission should carefully consider how
these proposed regulations will affect the majority of compliant marijuana business operators that
already face a great deal of regulatory hurdles in finding a property on which to operate. A more
reasoned approach could be to require marijuana licensees to obtain a marijuana business license
from Whatcom County, similar to that required by the City of Ferndale pursuant to FMC 18.67.
This would allow the County to ensure that a licensee is operating consistent with LCB rules, its
operational plan submitted to the State, and canopy limitations.
For example, it took years for SubX to find a property on which to operate an additional
license since there is a dearth of properties that are both zoned for marijuana business use and meet
the County’s setback and development requirements. SubX, however, believes that it has a
property that can be utilized under the County’s existing regulatory scheme and has invested time
and funds accordingly. SubX has had a pre application meeting for the permitting of the Sumas
Property and is currently working towards submitting a complete land use application, but it must
still complete a wetlands delineation, which cannot occur until the spring, and other application
requirements before its submittal is complete. If the County imposes further setback requirements,
the SubX will most likely not be able to us the Sumas Property, which otherwise is a location that
the County should support for marijuana business use, since it is properly zoned for agricultural
use, serviced, and isolated from other uses. Accordingly, requiring an administrative approval
and/or conditional use permit for the use of this Property would achieve little but create delay and
increased expense for SubX.
For the reasons set forth above, we strongly urge the Planning Commission to retain the
existing zoning requirements for marijuana production and processing in the Agricultural Zone.
Thank you for your consideration.
Very truly yours,
WOLF & LEE, LLP

Heather Wolf
cc:

Client
Cliff Strong, Senior Planner
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Jeremy Moberg
PDS_Planning_Commission
Proposed Cannabis Rule Revision
Thursday, September 09, 2021 5:56:52 PM

Hello Commissioners,
As a current board member of the Washington Sun and Craft growers Association (WSCA) I
would like to provide comments on the current Cannabis regulation amendments. I applaud
the commissioners original treatment of cannabis production as agriculture. I also
acknowledge that cannabis production is not always in line with many zoning codes and that
regulations could help reduce complaints. I do believe, however, that odor complaints are true
for much of agriculture and do not believe there is anything unique about growing cannabis
regarding odor compared to other crops or practices that are currently allowed as agriculture.  
Any consideration for regulating odor must also acknowledge the fact that hemp is legal
federally and by the state and is treated as agriculture and, although legally different from
cannabis, emits the same odors. I must ask if the county is able or willing to put the same
restrictions on hemp production? Interestingly, we have recently seen hemp production used
as a proxy for producing cannabis products. Hemp is grown to produce CBD flower that has
the same odor as cannabis and then is synthetically altered to produce THC. For the past two
years hemp growers have been growing cannabis flower rich in CBD that is converted to THC
and sold into the regulated cannabis marketplace. The LCB recently ruled that this practice is
not allowed, but at the same time has proposed legislation to allow CBD flower to be
synthetically converted to THC, and currently allows CBD flower to be sold into the regulated
market as an additive of CBD. This could leave the county with growers acting under a hemp
license producing flowers with the same odor as cannabis that ultimately ends up in the
legal market. Hemp growers currently produce CBD flowers for sale to the regulated market
and outside of the regulated market and have the same odor production as cannabis growers.
Given that the federal government considers hemp to be an agricultural product, it is unclear
that counties are able to restrict the production of hemp on the basis of odor. It would appear
contradictory for the county to restrict cannabis production while allowing hemp production
when both crops are often grown the same and produce the same odors.
It is also worth noting that indoor production consumes massive amounts of power and given
the current climate crisis it is bad policy to use this amount of energy on a crop that can be
grown sustainably outdoors. The option considering only tier 3 to be indoor would exacerbate
this problem by making the largest producers use our limited clean generated electricity. Our
access to clean electricity should not be undervalued, and certainly should not be allowed to be
used to grow a recreational drug crop.
Regarding greenhouses and light pollution it is our recommendation that the county adopt a
six hour dark period during the night. We suggest that this be at the time when most people
would be affected by lighting. Adopting a 6 hour dark period both preserves the night sky and
allows for greenhouse production. The cannabis and hemp plant can both have 6 hours of
darkness without affecting its diurnal cycle.
Given these concerns it is our recommendation that the county maintain that cannabis be
regulated as agriculture in the appropriate zones and lighting be mitigated by requiring hours
of dark sky. Given the conflation of cannabis and hemp it is difficult to regulate cannabis more

stringently than hemp given that they are often produced in the exact same manner. Regular
agriculture standards should apply evenly to both crops. Feel free to reach out to me directly
to discuss any of my comments in more detail.
Sincerely,
-Jeremy Moberg
Washington Sun and Craft growers Association (WSCA)
www.cannasol.com
509.322.4772

